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Cultural Resource Laws
and Executive Orders
•
•
•
•
•
•
•
•
•
•
•
•

Antiquities Act of 1906
Historic Sites Act of 1935
National Historic Preservation Act of 1966
Archaeological and Historic Preservation Act 1974
American Indian Religious Freedom Act of 1978
Archaeological Resources Protection Act of 1979
Native American Graves Protection and Repatriation Act of 1990
Curation of Federally Owned and Administered Archaeological Collections
(36 CFR 79 issued in 1990)
EO 11593 Protection & Enhancement of the Cultural Environment
EO 13007 Indian Sacred Sites
EO 13175 Consultation & Coordination with Indian Tribal Governments
EO 13287 Preserve America

Section 106 of the NHPA
54 U.S.C. 306108
The head of any Federal agency having direct or indirect jurisdiction over a proposed Federal or
federally assisted undertaking in any State and the head of any Federal department or independent
agency having authority to license any undertaking shall, prior to the approval of the expenditure of
any Federal funds on the undertaking or prior to the issuance of any license, as the case may be, take

into account the effect of the undertaking on any district, site, building,
structure, or object that is included in or eligible for inclusion in the National Register. The head
of any such Federal agency shall afford the Advisory Council on Historic Preservation established
under Title II of this Act a reasonable opportunity to comment with regard to such
undertaking.
In short…

Section 106 requires federal agencies to take into account the effects
of their undertakings on historic properties and afford the ACHP an
opportunity to comment.

Section 106
• All federal agencies under the executive branch of the U.S.
government are subject to Section 106
• Compliance with Section 106 is a federal agency responsibility
• Section 106 process is to ensure that federal agencies consult with
interested parties to:
– Identify & evaluate historic properties
– Assess the effects of their undertakings on historic properties
• Section 106 encourages a preservation outcome, but does not
require it
• Section 106 ensures that a federal agency assumes responsibility for
the consequences of its undertakings on historic properties

ACHP Regulations
• 36 CFR 800 “Protection of Historic Properties”
• Implements Section 106 of the NHPA
– Mandates the historic preservation review process
– Sometimes referred to as the Section 106 Process

• There is no such thing as a “Section 106 clearance”
– Conduct Section 106 review and analysis
– We do not “clear land” - we “review undertakings”
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Purposes
Participants in the Section 106 process
Initiation of the Section 106 process
Identification of historic properties
Assessment of adverse effects
Resolution of adverse effects
Failure to resolve adverse effects
Coordination with NEPA
Council review of Section 106 compliance
Special requirements for protecting NHLs
Documentation standards
Emergency situations
Post-review discoveries
Federal agency program alternatives*
Tribal, State, and Local Program Alternatives
Definitions

Section 106 Process
1. Initiate Section 106 Process
2. Identify Historic Properties
3. Assess Effects
4. Resolve Adverse Effects
Note: The steps in the 106 process, as in most
processes, must be completed sequentially.

Use of Memorandum of Agreements
Used to resolve Adverse Effects to eligible historic properties.
Execution of an MOA evidences the agency’s compliance with 106

•
•
•
•
•

Described in 36 CFR 800.6
Identification effort is complete
Effect determination is “adverse”
Evaluation for National Register is complete
Assessment of effect to each historic property is
complete

Use of Programmatic Agreements
• Described in 36 CFR 800.14
• When effects on historic properties are similar and
repetitive or regional in scope
• When effects on historic properties cannot be fully
determined prior to approval of an undertaking
• Where routine management activities are undertaken at
Federal installations or land management units
• Where circumstances warrant a departure from the
normal 106 process (36 CFR 800.3 – 800.7)

Parts of a Section 106 Agreement
1. Title: Identifies the undertaking and the
signatories to the agreement. It will also
indicate whether the document is a
Memorandum of Agreement or a
Programmatic Agreement.

Parts of a Section 106 Agreement
2. Preamble: Notes the statutory authority
for the undertaking; introduces the
signatories; provides relevant
background facts about the project,
activity, or program; briefly describes
the Section 106 consultation process;
identifies the consulting parties.

Parts of Section 106 Agreement
3. Stipulations: Form the heart of the
agreement by detailing each of the
avoidance, minimization, or mitigation
measures the federal agency has agreed to
ensure are implemented.

Parts of a Section 106 Agreement
A rule of thumb on how to frame "whereas"
clauses in the preamble versus "stipulations" in
the body of the agreement is that "whereas
clauses" should state facts that exist at the time
the agreement document is executed, and
"stipulations" should denote actions the agency
commits to ensuring are carried out in the
future, after the agreement document is
executed.

Thanks for your time.
For additional questions or support, please
contact:
Matt Basham, Deputy Preservation Officer
mbasham@blm.gov
602-417-9216

Contact me anytime, its my job!

